in   the   immediate  vicinity  of  the  fall    (Exhibits  5   through   12).
There  are   enough  cracks  and  enough irregularities  about  the
highwall   shown in  those  pictures  to  support  a  finding  that
there  were   loose  and  unconsolidated materials  on  the  highwall
on  April   5,   1984.     Therefore,   I  find   that  there was   a  viola-
tion  of  section  77.1001.

Having  found a violation,   I must  assess a  civil penalty.
In  discussing  the  penalty assessment  for  the  previous  viola-
tion,   I  covered the two  criteria of the  size of respondent's
business and the  fact that payment of  penalties will  not  cause
respondent  to   discontinue  in  business.

The  inspector indicated  that a good-faith  effort was  made
to  correct  the violation.     Achieving  compliance'was  a  simple
matter  insofar  as   1,090   feet  of  the  highwall  was  concerned  be-
cause  that portion of  the highwall was  dangered off  and  the
men  were  reinstructed concerning safe  conduct  near highwalls.
Compliance was  achieved with respect  to  the remainder  of  the
highwall  by   the erection  of  an  8-foot  berm  at   the  bottom of
the  highwall.     As   I have   already  indicated  above,   since   this
was   an  instance of  normal  abatement,   the  penalty  should  neither
be  increased nor decreased under that  criterion.

Insofar as  the history of previous  violations  is  con-
cerned,   Exhibit  15   shows  that  Peabody  previously violated
section   77,1001 once  on  May  17,   1982,   and once  on  February  10,
1984.      In  the  legislative  history,   Congress  indicated  that  it
wanted a civil penalty to be increased  two or three  times over
a  previous penalty  for a  violation of  the same mandatory
standard which is before  a  judge or the  Commission  for assess-
ment of  a  civil penalty  if that  same  standard  has  been vio-
lated  several  times  immediately preceding the occurrence of
the   violation  under  consideration.     I/

In  this  instance,   since one of the  previous violations
occurred almost  2  years  before the violation here  involved
was  cited,   I  do not  think  that that one  would merit  assess-
ment of any portion of the penalty under history of previous
violations,   but since one of the previous  violations  did occur
on February 10,   1984,   just 2 months before the  violation cited
here,   I believe that I necessarily must  assess  some  portion of
the penalty under history of previous  violations.     Therefore,
under that criterion,   a penalty of $50 will be  assessed.

The  two  criteria of gravity and negligence  remain to be
considered.     In evaluating the criterion of negligence,   it  is
appropriate  to examine the entries regarding the highwall made
by Peabody's  foremen in the daily onshift report.     The onshift
report was  introduced as  Exhibit 13 in  this proceeding.     The

T?     STliEP.   NO.   95-181, T5th  Cong.,   1st   Sess.   43   (1977),
reprinted   in   LEGISLATIVE   HISTORY  OF   THE   FEDERAL  MIME   SAFETY
AND   HEALTH  ACT  OF   1977,   631   (1978).

584he  bench.
